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Louisiana, New York, Ohio, and ) California, PR File No. 94-SP3; (
Wyoming to Retain Authority Over) Connecticut, PR File No. 94-SP4;
Intrastate Mobile Service Rates ) Louisiana, PR File No. 94-SP5;

) New York, PR File No. 94-SP6;
) Ohio, PR File No. 94-SP7;

___________________________________ ) Wyoming, PR File No. 94-SP8

COMMBNTS OF THE NATIONAL CELLULAR RESELLERS ASSOCIATION

The National Cellular Resellers Association (NCRA) , by its

attorneys, hereby submits its Comments in response to state

petitions filed pursuant to Section 332 (c) (3) (B) of the Act . .=/

NCRA's members comprise resellers of cellular service in markets

across the country. The Association's objectives include

11 Section (c) (3) (A) preempts states from regulating rates
and entry conditions of CMRS providers. However, Section (c) (3) (B)
permits states which regulated CMRS rates and entry conditions as
of June 1, 1993 to petition the Commission by August la, 1994 to
continue this regulatory authority. States filing petitions must
demonstrate that: (1) market conditions fail to protect CMRS
subscribers from unjust or unreasonable rates or rates that are
unjustly or unreasonably discriminatory or; (2) such market
conditions exist and CMRS is a replacement for a substantial
portion of landline telephone exchange service within the state.



supporting the-growth and availability of commercial mobile radio

service (CMRS) for individuals and business and ensuring a

competitive marketplace for such services through the promotion of

resale activities.

Eight states':.! petitioned the Commission on or before the

statutory deadline to continue regulating the rates and/or entry

conditions of CMRS providers, in particular, facilities-based

cellular carriers. In the aggregate, the petitioning states

represent approximately 30 percent of the total population of the

United States and roughly the same percentage of all U.S. cellular

subscribers. Generally, states filing petitions describe the

failure of the cellular duopoly to produce competitive cellular

markets within their boundaries.:/ These states correctly believe

that until such time that effective competition arrives, perhaps in

the form of personal communications services and enhanced

2/ Arizona, California, Connecticut, Hawaii, Louisiana, New
York, Ohio, and Wyoming. California's Petition is supported by an
extensive analysis but, some of the data has been submitted
confidentially under seal. NCRA has this day filed a motion to
unseal for the benefit of participating parties those petitions of
Ca~ifornia's submission not now available to the public and
reserves the right to submit further comments in support of the
California request after it obtains access to all the data.

3/ The Arizona petition points out that a number of the
state I s rural markets are monopolies in that only one carrier
offers service to the public.
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specialized mobile radio, continued rate regulation is necessary to

restrain the dominating market power of cellular duopolists.

The petitioning states' critical view of the state of

competition in the cellular industry is by no means an anomaly.

Indeed, a number of Federal agencies, including the Commission

itself, have issued no less than eight reports over the past three

years describing in various detail the harm caused consumers by

the cellular duopoly.~/ The most recent report is perhaps the most

compelling. The Department of Justice, after conducting "extensive

investigations ll into the cellular industry which included review of

numerous carrier internal documents,:/ concluded that (1) cellular

exchange markets are not competitive, (2) cellular duopolists have

substantial market power, and (3) cellular carriers exercise

bottleneck control over their licensed facilities.

The Commission's own position of record regarding the state of

competition in the cellular industry is consistent with that of

DOJ. Since 1985, the Commission has classified licensed cellular

4/ See Appendix A, "Federal Reports Supporting Lack of
Cellular Competition. II

5/ United States y. Western Electric, Memorandum of the
United States in Response to Bell Companies' Motion for Generic
Wireless Waivers, Civ. Action No. 82-0192 (filed July 25, 1994)
(DOJ) .
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carriers as 'dominant common carriers,~/ that is, carriers having

market power, and despite several subsequent proceedings related in

various ways to the state of cellular competition, the Commission

has not found it necessary to change the classification. Moreover,

as recently as July 1 of this year the Commission essentially

confirmed its position that cellular carriers have market power by

tentatively concluding that cellular carriers should have equal

access obligations imposed upon them2/ in accordance with the

Commission I s findings that there is not sufficient evidence to

conclude that the cellular services marketplace is fully

competitive. Docket No 93-252 (Second Report and Order, released

March 7, 1994).

Against this backdrop, states covering nearly a third of all

cellular consumers have petitioned the Commission for continued

authority to regulate cellular rates. These figures emphasize

that state officials who oversee a substantial portion of the

Nation's cellular industry continue to have serious concerns about

6/ Fifth Report and Order, 98 FCC 2d 1191, 1204 n. 41
(1985) .

7/ (Notice of Prgposed Rule Making and Notice of Ingyiry, In
the Matter of Equal Access and Interconnection Obligations
Pertaining to Commercial Mobile Radio Services, Docket No. 94-54,
RM-8012, July 1, 1994.)
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the level of' competition in the cellular marketplace and whether

consumers, absent regulation, would have access to just,

reasonable, and nondiscriminatory service rates. Thus, these

petitions are motivated by the states' desire to protect consumers

from the same perilous market conditions whose existence was

acknowledged by the Commission in classifying cellular carriers as

dominant common carriers and reaffirmed only weeks ago in the equal

access proceeding. In order for the Commission to reject some or

all of these petitions, it must reject its own views as well as

those of DOJ, the agency charged with enforcing Federal antitrust

laws, regarding market conditions in the cellular industry. The

Commission has no basis for doing so unless compelling information

is brought to light which contravenes the findings of the

petitioning states, the Justice Department, and its own staff.

NCRA knows of no such information which exists today.

While the Commission apparently plans to monitor the

cellular industry to determine if existing market conditions

protect the public interest,~/ that proceeding has not commenced and

there is no Federal oversight in place to protect consumers. Only

the existing state regulation represented by the current petitions

8/ Second Report and Order, GN Docket No. 93-252, paragraph
285, March 7, 1994.
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is available'in the· petitioning states for this purpose. We urge

the Commission to grant the pending state petitions to allow them

to continue to maintain existing state regulatory authority as well

as initiate its monitoring proceeding.

Respectfully submitted

NATIONAL CELLULAR RESELLERS
ASSOCIATION

Dated: September 19, 1994

By:

6

-~. -4J1.~
Joeil. Levy ~
William B. Wilhelm, Jr.
Cohn and Marks
suite 600
1333 New Hampshire Ave., NW
Washington, DC 20036
(202) 293-3860

Its Attorneys



l. .cSTSst "",Un',,. '$ w.. ' sms.5 UCg5p'h' Mdrs tv r...crJc
wI! d w" DIpIIr\l__ of1uld~Civ. AoliOIl No. 82'()192. July 2!. 1994. After. in itl
0Wft wordI, "ateuive iawldption." into the c:eUu1ar industry, the JUitice OepIrtment concluded
t!lat (1) c:e11uJU' exc" mll'Uti are DOt competitive, (2) ceUuJar duopolilta have subl&ll1tial
market power, and (3) cellular CItrin exercile bottt.neck control ov. their liceaed fIdlities.

2. ' nd·ssr n1.....' 12 7 x,]S••t.IUIIIIII...... Pedenl
CoDIImiclatjon. CoIDniMioG. DocDt No. 93·~2. March 7, l~. AA«ltWlyilllrllml of
IDI&ftlIUbmined by tbllldlltill-bulld QII'rien purportina to cIImol1ltrate that cellular i.
~ive, the Commit•• "fouad aoee otthele 181I,.. to be detenniDadve. If (p. 61)
~ the CQllllliIlioa lilted tbIt there i. linufIloift evidaGc...to oonciude that the cellular
..... market... it fbIIy oonapetitM" <p.- 62) UJd IIIDOUDCeCl plan. to initiate aruItmakinI
proc-eliDa to -eltlblilh moaitoriml plIIIs applicable to ceDuIar liceIueIa." (Pile 1OS)

3. "=s5sdF 7 sC.IlII&IiIln1 12 U I. QED :r 7MAIADJIIIIM Itr. WI4w 01
rEd .l(P)gI~.CE'F2· ....'· ''''''MIf&~of
JUItiGe, P*uIry, 1•• 1994. InIt. the Dep.uDeDl oflU1tb'I oppoIition to ATa!'. waver
requIIt ofSection 1(0) oftbe MocliSed FinIlJ~ the MemonDdum ahIrpIy d.....
with AT&T'sllllel't1oll_ tbe wUultr induItry i. competitive: "Today'. ceUular markftI...
repIatory duopoli. widlllilftiftelnt bmien to entry-... hIrdly be IIIWJlIcI to be competitive in
any Iipiflc:am ...... <p-. 7}

4 2771.0 DIIIIIL.rI"-"'3T~e::'nh'1- EvuR.
KwerellIId Joball.---=:,~ C........-C;;;;ittion 0iICie 01'....Potiey,
No , 1992. The l'IpOI't••in. tM pubJic w6e..... ofc:r.ma athird ClUuIar
aurier ftoom. lpectrum DOW occupied by one UHF televiIioD aaation. Tbe naport c:oacbada that
new competition ftvm tile 1Cktl1ion ofa third cellular carrier could CIUIe sublleriber rateI to drop
by u much u 25 perctIlt.

S. en • tb r C :I' ca, 17' 7' b1 '0, 0atnI Accou&Itin&
0II0e, IuIy, 1m. Thia report h ...dIe: coacJuaoDl .....the IMi ofoompetition
In tt. ceIluJar iDcI.-ybal. "1ddItianII iab.-loa, such u ClOIt IDdprott data. would be
needed to CODIlIude tMt~iM prICtictI 0CGIft'eCl. H~ 4) N..rritl••I, the report
tabt a dim view 01,.IIW. duopoly 1CrUCCUN: "a.nIJy ICc:eptIcl cooomic priDoip1el imply
t1lat , IIIIrket witIJ only two pro6JQen. known II • duopoly IDII'kM, it uaIikely to have a
oompttitively let price thIt it 1.1 or DlU'the COlt ofproduction." <.-. 3)

6. • Nt '7 ' '0'. ,& COftII'1'lio-.l BudaIt 0Il0I, Maroh, 1992. Tbia
rtpOIt tM policy allIIOtiOBiltl radio~ JiceD•. To help eItimate revenuH the
Federal GovernmIftt aiaIlt .... I"om apectn&m IUCtiona, the report txIIDineI the competitive
structure oCtile cellular iDduItry and the value ofcellular licen... CritiQ1 IIIIIIIJIeJltI oftbe



cellular induttry ClIft be found tbrc>uabwt the report. On~ 26, for exampl~ the report no.
"In ..ch 1ocI1[~rl muUt, .-vice prcMda have only limieecl iDcaiveI to enpp in price
competition.~ proftt. can be detendtd by keepina prices wellibove COlt•. II

7. Conn""".".".? b E...?SEsch'......" .. IrEds 'sss...·
F.... Trade Commillioll, July 31, 1991, FCC Docket No. 91-34. Amoaa othertopicl, the
ptpJf diecu.... thilltNCt\lre ofthe celNlar *Yice industry ancl eoncludel that "competition *om
other IIMctI i, too inIubatantial to coDltrlin fiaiIitj.bued cani..&om exerciIina market
power." (p... 10 IIId 11)

8. u.&' rrm • • 'S" Ii .. 0 t ... 11II0

'L NItioDIJ
TIleoomaa&nicati and~ Adlraililtration. FtbNa'y, 1991, Appendix D. ThiJ leCtion
otthl ovnll report IIdmMea the Vllue ofcellulir ...... In 10 doiJ1I, it coaclud.. that if
"ldditional compttiton W*'e to lilt.. the [cellular] marbt, the proftt. ofceUular provide. would
presumably fall (i.o., the monopoly rentI would drop)." {PIat~, n. 17}

CtJffllJatd."".N....C,1ItIkIr".'8 If.uocitllion
&pI8tbl, Jj, 199-1



CIRTZrZCATI or SIRVICE

I, Shevry Davis, hereby certify that I have this 19th day of

September, 1994, caused to be delivered by first-class mail and

hand delivery where indicated copies of the foregoing "Comments of

the National Cellular Resellers Association" in response to the

petitions of eight states to the following:

William J. Cowan
General Counsel
Public Service Commission
State of New York
Three Empire State Plaza
Albany, NY 12223-1350

Reginald J. Smith
State of Connecticut
Department of Utility Control
One Central Park Plaza
New Britain, CT 06051

Yukito Naito
Public Utilities Commission
State of Hawaii
465 South King Street
Kekuanaoa Building, #103
Honolulu, HI 96813

Brian A. Eddington
Carolyn L. DeVitis
Louisiana Public Service Commission
One American Place, Suite 1630
Baton Rouge, LA 70825

Paul L. Zimmering
William L. Geary, Jr.
Stephanie D. Shuler
Stone, Pigman, Walther,
Wittman & Hutchinson
546 Carondelet Street
New Orleans, LA 70130



....----..-_.,-,.-

. Lee Fisher
James B. Gainer
Steven T. Nourse
Public Utilities Section
180 East Broad Street
Columbus, OH 43215-3793

Public Service Commission of Wyoming
Bill Tucker
John R. Smyth
Steven Ellenbecker
700 W. 21st Street
Cheyenne, WY 82002
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